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■ mUNO DAlt cms co^/c^on *p L. o» am o^rt^wW *» c°™P°n°™> - 

^SHORTENED STATUTORY PERIOD FOR REPLY » SET TO EXPIRE 1 MONTH(S) FROM 

*n*r <iiy (e\ MONTHS from the mailing date of this communication. „,„„,,„,„ minimum of thirty (30) days will be considered timely. 

^MfarS^p2«ed above is less than thirty (30) days, a reply w,tt i.n «^^™ ^7 6) ° M ONTHS from the mailing date of this communication. 
NoS'r rep.y ^specified above the ™ u ™ ABANDONED (35 US.C. J 133). 

" earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1)D Responsive to communication^) filed on . 

2aO This action is FINAL. 2b)S This action is non-final. 

Disposition of Claims 

4) 12 Claim(s) ±21 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) D Claim(s) is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) B Claims ^ are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10)D The drawings filed on is/are objected to by the Examiner. 

,1 )D The proposed drawing correction filed on is: a)D approved b)D disapproved. 



12)D The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. $ 1 1 9 

«)□ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)D AM b)D Some*c)D None of: 

1 □ Certified copies of the priority documents have been received. 

2 □ Certified copies of the priority documents have been received in Appl.cat.on No. 

3D Copies of the certified copies of the priority ^ ^ * ™ ^ W 

anolication from the International Bureau (PCT Rule 1 7.2(a)) 
- see the a «S^Tomce action for a list of the certified copies not recerved. 
14)D Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 1 19(e). 
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DETAILED ACTION 



Sequence 

Applicant's amendment with sequence listing filed 19 March 2001 is acknowledged. The 
sequence listing has been entered. However, the claims are not in compliance with the 
requirements of 37 C.F.R. §§ 1 .821-1 .825 because they refer to sequences by references to a 
figure, rather than to the identification number of an entered sequence. Further, there are 
sequences in the specification that do not have sequence identification numbers. Correction is 
required. 

Election/Restrictions 
Applicant's election of EPO in paper no. 6, filed 19 July 1999 is acknowledged. On 
consideration, a further election of species is required as set forth below. 

This application contains claims directed to the following patentably distinct species of 

the claimed invention: 
Cell type: 

a) DE 

b) CEF 

c) QT 

These are different cell types from different species with different characteristics; success 
with one would not render similar results with another obvious. 
Promoter: 
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a) SV40 

b) HCMV 

c) RSVLTR 

These are distinct promoter systems with distinct characteristics; results with one would 
not render similar results with another obvious. 
Gene Sequence: 

a) SY 

b) JM 

c) SH 

d) HE 

These are each distinct sequences with different characteristics; the sequence of one does 
not render the sequence of another obvious. 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for each 
category for prosecution on the merits to which the claims shall be restricted if no generic claim 
is finally held to be allowable. Currently, claims 1, 5-7, 10-13, 15, 16, 18, and 19-21 are genenc. 

Applicant is advised that a reply to this requirement must include an identification of the 
species that is elected consonant with this requirement, and a listing of all claims readable 
thereon, including any claims subsequently added. An argument that a claim is allowable or that 
all claims are generic is considered nonresponsive unless accompanied by an election. 

Upon the allowance of a generic claim, applicant will be entitled to consideration of 
claims to additional species which are written in dependent form or otherwise include all the 
limitations of an allowed generic claim as provided by 37 CFR 1.141. If claims are added after 
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the election, applicant must indicate which are readable upon the elected species. MPEP § 
809.02(a). 

Shouid applicant traverse on the ground that the species are not patentably distinct, 
applicant shouid submit evidence or identify such evidence now of record showing the species to 
be obvious variants or clearly admit on the record that this is the case. In either instance, if the 
examiner finds one of the inventions unpatentabie over the prior art, the evidence or admission 
may be used in a rejection under 35 U.S.C. 103(a) of the other invention. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Janet Andres, Ph.D., whose telephone number is (703) 305-0557. 
The examiner can normally be reached on Monday through Friday from 8:00 am to 5:30 pm. 

,f attempts to reach the examiner by telephone are unsuccessful the examiner's 
supervisor, Yvonne Ey.er, Ph.D., can be reached at (703) 308-6564. The fax phone number for 
this group is (703) 305-3014 or (703) 308-4242. 

Communications via internet mail regarding this application, other than those under 
U.S.C. 132 or which otherwise require a signature, may be used by the applicant and should be 
addressed to [yvonne.eyler@uspto.gov] 

An interne, email communication, will be made of record in the application file. PTO 
employees do no. engage in Internet communications where there exists a possibility that 
sensttive information cou,d be identified or exchanged unless the record includes a properly 
signed express waiver of the confidentiality requirements of 35 U.S.C. 122. This is more dearly 



Page 5 

Application/Control Number: 09/029,042 
Art Unit : 1646 

se, for* in .he Interim Interne, Usage Policy published in the Official Gazette of the Paten, and 
Trademark Office on February 25, 1997 at 1 195 OG 89. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the Group receptionist whose telephone number is (703) 308-0196. 

Janet Andres, Ph.D. 
May 22, 2001 




YVONNE EYLER, PHI 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 1600 



